A bleeder evaluation point is an area of
a mine where a certified person, a miner, is
required to examine and conduct tests weekly.
The bleeder evaluation point is an active
area of the mine.  A citation shall be issued
when sample results at a bleeder evaluation
point are not in conformance with the statutory
provisions of Section 75.301, 30 CFR 75.
(Emphasis added.)

I take note of the fact that the memorandum characterizes
a bleeder evaluation point as an "active area of the mine."
That term is not further defined.  It seems to me that to
obviate confusion, and to preclude controversies of the kind
generated by the instant proceedings, MSHA should either
publish such memorandums universally, promulgate an amended
clear standard, or clarify precisely what it has in mind.

In view of the foregoing findings and conclusions, I
conclude and find that MSHA has failed to establish by a
preponderance and of any credible evidence or testimony that
the contestant violated the provisions of cited section 75.301,
when it assertedly failed to maintain the carbon dioxide level
at less than 0.5 in the cited location where the inspector
made his air readings.  Accordingly, Citation No. 2132552
IS VACATED, and the contest IS GRANTED.

Koutras
Administrative Law Judge
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